The criminal law is a discipline of law that may raise doubts to the extent of what fair punishment is when in criminal sanctions are stipulated forms of reaction for committed offences. In its retributive trend, the criminal law takes its meaning from infringement of a legal norm of the criminal law. If an offender commits an offence, an appropriate procedure aiming at punishment should be initiated. An offender must bear the consequences of specific conduct. Nevertheless, questions about reason for punishment may emerge in this context and hence questions about premises being a lawful excuse for criminal sanctions may also be asked.
Retributive rationalisation may follow the words of Seneca who stated that: "Punishment is to be inflicted because a crime has been committed" ("Punitur quia peccatum est"). Hence, if punishment is an immediate response to a crime, then retribution is in place. The essence of retributive punishment is a just reciprocation for an actually committed criminal offence which is judged by means of a specific criminal trial during which appropriate findings regarding the relevant criminal offence are compiled in conformity with the principle of material truth; a criminal offence determining the response to an offender's lawless conduct.
Nowadays, however, the retributive vision of punishment is often undermined, being particularly reproached for the failure to answer questions about reasonable justification for punishment 1 . Therefore, the conceptual frameworks representing MAREK SMARZEWSKI, PhD -Associate Professor in Department of Criminal Procedure, Faculty of Law, Canon Law and Administration of the John Paul II Catholic University of Lublin, Al. Racławickie 14, 1 See widely R. SHAFER-LANDAU, The Failure of Retributivism, "Philosophical Studies" 1996, vol. 82, iss. 3, p. 289-316. the intention to eliminate or limit institutionalised punishment are reflected in the awareness of the criminal law theorists. The tendency to curb the philosophy of inevitable punishment or deservable punishment in the case of a committed offence may entail a variety of consequences. It may be manifested by means of reasonable measures aimed at limiting criminal liability due to purposefulness, for example, in consideration of the wish for a consensual ending of criminal proceedings declared by an offender, reconciliation with a victim, making up for damages inflicted upon an injured person, upon an offender's initiative. On the other hand, over-privatization of the criminal procedure as well as transferring the socalled dispute back into the hands of the parties directly concerned i.e., an offender and a victim, often become outstanding issues. It is a crucial assumption of the restorative justice, where a victim is the major point of reference. However, it is meaningful that the retribution, with the emphasis on its proportionality, is still socially commonly acceptable 2 .
IN SEARCH FOR NEW GROUNDS FOR RETRIBUTIVISM
It bears noting that the contemporary criminal law systems still primarily rely on the retributive punishment but leave a considerable room for a rational way to mete out punishment. Purposefulness entails not only the fact that reducing an offence to its essence may lead to the conclusion that a relationship of an offender and a victim constitutes an interdependence that may be referred to as an object of the substantive criminal law 3 ; every prohibited act being a carrier of a typically abstractly assumed degree of social disturbance that is crucial from the point of view of the criminal law. Hence, the justification for punishment is searched for in various sources, which leads to creating theories concerning the determination of the essence of the criminal justice. Nevertheless, the classic approach focuses on an offender and criminal liability for a committed offence, on the assumption that the criminal law is public law. Therefore, the mainstream reaction to an offender's criminal conduct is punishment imposed on the basis of the principle of just deserts. As it was rightly pointed out by Moore, the criminal law is enforced to punish people because they deserve it in proportion to their merits 4 .
Similarly, following the version of retributivism created by Angelo Corlett, punishment is reasoned to the extent of its deservability stemming from liability in proportion to the wrong done in effect of criminal conduct 5 .
Punishment may be deemed both appropriate and fair due to the fact that an offender committing an offence has violated the binding legal norms of law, therefore, has disturbed a certain social order. Moreover, the response of relevant authorities in an institutionalised form is reasoned by the fact that an offender has infringed or directly imperilled legal goods that may be assigned to a specific holder who becomes a victim of an offence that causes a breach on such legal goods. Such rationalisation is symptomatic as it is indicative of the close relationship between a possible detriment of legal goods enjoyed by a victim in result of a committed criminal offence and the reasons for criminalising a conduct, and consequential excuse for punishment itself. An offence, that to some extent constitutes a starting point, contains both public and private features. Therefore, it seems that in relation to an offender one should take into account the issue of deservability in the public and private spectrum i.e., in relation to the wrong done to a victim 6 .
In view of the above, recognition of the need to adopt such a retributive punishment scheme, that essentially addresses the importance of a victim of a criminal offence, seems to be legitimate. Nevertheless, the essence of the retributivism is giving an offender what he or she deserves, and almost all the cases of criminal offences include victims. Thus, they are constitutive elements of wrongfulness in result of a criminal offence 7 . There is a kind of reciprocity between the sense of injustice felt by a victim and certain compensation a victim derives from suffering of an offender 8 . It seems to me that this assumption is valid, if subjectivity of a victim of an offence is assumed as well as its significance on the grounds of the substantive criminal law. Generally, such a thesis constitutes a starting point for further debate on the significance of a person whose legal goods are protected by the norms of the criminal law, also in the perspective of the significance of such a person in the context of the theory of retributive punishment. Therefore, a victim occupies an important position within the framework of a prohibited act. I do not fully share the conviction represented by Professor Flet-cher saying that a victim incorporates itself into the definition of legal good protected by the norms of the criminal law 9 . I believe that it is a victim who, as a subject, is acting in its capacity as a carrier of legal goods -objects. I will present this view in a greater detail in the latter part of this paper. However, my approach being supported by the conceptual framework of a passive subject of an offence, in my deliberations I will make the attempt, as Fletcher did, to find the relationship between punishment and interests of those who have became victims of an offence. The theory of retributive punishment will serve as the point of reference.
As Fletcher states, punishment may be both deservable, on the basis of retributive approach, and useful as an instrument of social defence. At the same time, retributivism is, however, an extremely conservative theory, according to which any attempt to modify it, in particular showing the beneficial side effects of punishment, is automatically subject to criticism 10 . A similar risk appears in the case of attempts to present a victim as a significant factor from the point of view of retributivism. The theories of retributive justice basically leave no place for victims of an offence, which results in disregard of their importance. It is even more curious as it is a victim who, with all the suffering and harm recognised to be relevant from the point of view of the criminal law, primarily defines or determines an offence itself altogether with an offender. It does not seem legitimate to totally objectify the source of retributivism by equalling it to the relationship between a criminal conduct and a norm prohibiting such a conduct or abandonment under penalty. This results in detachment of an offence within the meaning of criminal law from its actual image. In fact, an offence is reduced to an abstract entity devoid of references to the factual offence that is often the result of a direct or indirect interaction taking place between two elements that constitute its framework -an offender and a victim 11 .
An offence leaves certain effects in the outside world, thus, it is not an entity detached from reality. A certain kind of output of an offence is in particular the harm done to a victim that expects judgement of an offence. Therefore, if we recognise the significance of the harm on specific grounds, we can logically assume that doing justice to victims not only could but also should constitute a part of the theory of retributive punishment. Punishment in accordance with the principle of just deserts would be enhanced if it takes into consideration suffering of a victim as a co-decisive constituent in the process of reasoning why the punishment is deservable and therefore fair 12 . At the same time, punishment should not be brought to the instrument subordinate to a victim's revenge. The assumption that the state's right to punish an offender within the principle of just deserts is reasoned in so far as a victim feels the need to avenge the wrong done, does not seem to be legitimate 13 . In this context, it is appropriate to look for a suitable place for an injured person. On the one hand, there is a victim and individually recognised wrong or harm and therefore, that is often the will or lack thereof in terms of the punishment of an offender. On the other hand, there is a state with an institutionalised system of punishment carried out by relevant and competent authorities.
In the latter case, however, suffering of a victim resulting from the wrong done is disregarded and the retributive theory of punishment is assumed. Thus, despite the assumption that an offender will bear criminal liability within the principle of just deserts, both the role of a victim and a due respect for a victim's rights is marginalised. Due to the suffering caused by an offence which often constitutes a personal tragedy, it is a victim who deserves particular empathy in the above-mentioned context as well as attention to a victim's well-being, property and interests when applying the state's mechanism of punishment. Therefore, the legalistic reasons cannot obscure the frequently human dimension of an offence, given the fact that a victim of an offence is usually a human being. Considering the above, it seems plausible to ask about the point of retributivism 14 . The doubts arise from the fact that retributivism being rooted in morality and deriving its sense from morality ignores a victim of an offence as an important factor in the process of rationalisation of punishment. De facto, the theory of retributivism involves separation of punishment from what it has been meted out for. It is rather regarded as an outcome -an offence aside from its substrates -subjects. Of course, an offence is a product of an offender's conduct in contravention of the norms of the substantive criminal law. However, it can be noticed that the attention is generally drawn to the very offence in certain detachment from the causative factors. Toronto 25-27 June 1990 , Stuttgart 1992 a victim of an offence and its importance is generally unjustly depreciated. As it was rightly pointed out by Goldman, it is necessary to find a certain point of balance between the rights of an offender and of a potential victim 15 . A well-deserved punishment is based not only on moral considerations but also on rational considerations referring to what an offender deserves and providing it with proper dimension 16 .
In relation to the preliminary analyses, an outline of certain ideas presented by Jean Hampton is worth mentioning. Firstly, it should be pointed out that the argument that lawlessness of an offence consists in denying a victim's value in an externalised manner. Such an act is therefore regarded as an offence, inter alia, due to the fact that it sends a false message about the importance of a victim relating to an offender. In this case it is not essential how a victim of an offence regards the issue of a direct infringement of a victim's legal interests i.e., how a victim understands the wrong done to a victim by an offence. In fact, the key issue is the very fact of infringement of a norm of the criminal law, hence the infringement of legal goods, a holder of which is a subject, so that there is justification for a response to an offence in relation to an offender, the response being punishment 17 . A particular advantage of the above conceptual framework seems to be the emphasis put on the importance of a victim in terms of a factual offence, and consequently, in the context of punishment that would constitute a way to restore the value of the wronged person that has been negated by an offence. This theory, however, seems to refer only to actual victims of offences, rather than to a specific type of a victim. With this approach, once again it may bring about the allegation of building an idea assuming consideration of punishment through the prism of each individual case of a direct legal good risk or infringement of legal good. Then, retributivism loses its essential characteristics because it is overly directed towards victims' legal interests protected by the norms of the criminal law and does not cover in its spectrum the entire class of victims i.e., not only those persons whose legal goods have been infringed but also the future or potential victims. In order to maintain a consistent vision of retributivism providing a place for a victim, as it was rightly observed by Fletcher, one should define a victim as a representative of the entire class of victims from the point of view of a particular generic type of a prohibited act 18 . Nevertheless, it seems that the reflections of the above-mentioned author lack a strong substantive foundation for basically pertinent statements. In this context, the concept of a passive subject of a crime seems to be particularly valuable and worthy of reference in relation to the retributive theory of punishment; this concept intends to be considered in comparison with the doctrine of the Italian criminal law. Punishing offenders indicates that a victim and an offender are equal, of course, assuming that a subject who committed an offence will bear the deserved punishment. To some extent it reverses the status quo caused by a prohibited act. Taking into consideration the Hegelian point of view, punishment constitutes a certain factor annulling the wrong done to a victim 19 . A victim and an offender are equal insofar their subjectivity is acknowledged on the basis of the very composition of a type of a prohibited act. The balance disturbed by an offence does not allow to disregard not only the importance of a victim in the penal procedure but also the fact that legal good of a victim has been directly infringed or imperilled by an offence. In such context, the statement that the social utility of the institutions conducting penal procedure should constitute the reasons in a further perspective, gains even more significance 20 . Thus, it seems even more justified to perceive a victim in terms of the model of retributive justice. I acknowledge that the interests of a victim must be subordinate to the theoretical foundations of punishment, including retribution 21 . Nevertheless, they should be taken into account, in the context of justifying these theories, as essential constituents of an offence -its subjects. At the same time I am far from accepting the assumption that confines punishment to a certain declaration about the value of a victim of an offence 22 .
2. CONCEPT OF PASSIVE SUBJECT OF CRIME
As it has been already pointed out, a victim plays an important role in substantive terms. This issue should be deemed unquestionable as well as the importance of a victim in the context of an institutionalised punishment and the degree of penalty. Therefore, it is reasonable to consider the theory of a passive subject of a crime that will be juxtaposed with the idea of retribution further on in this paper.
As an introduction to this stage of consideration, it should be particularly noted that the concept of a passive subject of a crime has long been widely accepted and well-known in the West-European legal doctrine, e.g. in the French legal doctrine, the Spanish doctrine, the Italian doctrine as well as in the Latin-American literature, e.g. in the Argentinian literature, the Colombian literature, the Mexican literature or the Venezuelan literature. However, these considerations shall be carried out in comparison of the teachings of the Italian criminal law 23 . A passive subject of a crime (soggetto passivo del reato) is a holder of legal goods protected by the norms of the criminal law 24 . In other words, the subject of a crime is a victim 25 . It is characteristic that the concept of a passive subject is found in the doctrine of the criminal law and in the judicial decisions, while in the Italian Criminal Code of 19 October 1930 26 , in book I title IV, as indicated by its title: "Della persona offesa dal reato", the legislature adopts the term of a person injured by an offence (Article 120-131 of the Italian Criminal Code). Therefore, the doctrine sometimes uses interchangeably the terms la persona offesa and l'offeso for a passive subject; it can be understood as "a person offended by a crime". However, the indicated term should not be identified with the procedural recognition of persona offesa dal reato that means a victim, and therefore, a passive subject playing a particular role in the criminal procedure stipulated by the provisions of the law. What is important, in the outline of the debate on the position of a victim understood as a passive subject of a crime in the perspective of the retributive theory of punishment, a passive subject of a crime constitutes a substantive category, i.e. refers to the class of victims but does not constitute a concept of the law on criminal procedure. It is an important view that allows to propose a thesis that every injured person is also a passive subject. On the other hand, not every passive subject is an injured person, thus, not every passive subject constitutes a party to the criminal proceedings.
In the context of the concept of a passive subject of an offence, it is crucial to determine it, which is not always easy, on the basis of the definition formulated in the introduction to this stage of consideration. In fact, each offence may infringe or imperil legal goods of several persons, not every of which can be considered as a passive subject. For example, in the case of theft, a prohibited act may infringe both legal good of an owner of assets as well as indirectly legal interests of its creditor. Homicide often causes harm to persons closest to a slain person, in particular, when he or she was a sole breadwinner in family 29 . Therefore, a person who suffers harm indirectly in result of an offence is not a passive subject; a passive subject is only a holder of legal goods (that is a legal subject of a type of an offence), who suffers a constitutive damage due to the occurrence of a crime 30 . The indicated constituent of the immediacy of legal good risk or infringement of legal good allows to distinguish a passive subject from an aggrieved person. According to the provision of Article 185 of the Italian Penal Code, an aggrieved person is a subject who has suffered harm or wrong of financial or non-financial nature, and therefore is entitled to submit a request for repairing it. Wrong or harm constitutes the criterion for determining both an aggrieved person and a passive subject. Thus, in order to distinct between the indicated categories one should apply the criterion of the immediacy of legal good risk or infringement of legal good. Of course, one should bear in mind the frequent convergence of the characteristics of a passive subject and of an aggrieved person in individual cases, in relation to a specific individual. Such a convergence, however, is not necessary. 27 P. GUALTIERI, Soggetto passivo, persona offesa e danneggiato dal reato: profili differenziali, "Rivista italiana di diritto e procedura penale" 38(1995) The concept of a passive subject of a crime should be also distinguished from a subject matter of an executory act. The subject matter of an executory act is a person or an object that is affected by the criminal offence of an offender 31 . The indicated differentiation is important to the extent that the characteristics of a passive subject of a crime and a subject matter of an executory act often coincide in one person which in turn can lead to the identification of these two elements of the composition of the type of an offence. This type of situation occurs especially in cases where a person who is a holder of legal goods protected by the norms of the substantive criminal law, that have been directly infringed or imperilled by an offence, is also a subject matter of an executory act. Such a convergence can be observed, inter alia, in respect of homicide, battery, bodily harm, insult, punishable threat or deceitful abuse of a person unable to undertake legal actions.
General acceptance of the convergence of the category of a passive subject and a subject matter of an executory act understood as a person who is affected by an offence should be considered inappropriate. A situation may occur when a subject matter of an executory act will correspond to an aggrieved person in result of an offence but not to a passive subject. As an example, one may use corruption, in the case of which a passive subject is the State, whereas an aggrieved person is a person forced to provide benefits by a person holding public office. A passive subject of a crime should not be identified with a subject matter of an executory act, despite the frequently occurring coincidence between the indicated figures.
The necessity for such a distinction is important in terms of both subjective and objective aspect. A subject matter of an executory act may be a human being or an object, whereas a passive subject may be, apart from a natural person, a legal person or a legally undefined grouping of individuals, such as society, family, institutions but never an object 32 . Nevertheless, the fact that a subject matter of an executory act is a human being will not always result in its sameness with a passive subject of a crime. One should keep in mind that a passive subject often constitutes a certain carrier of a subject of an offence, a holder of legal good protected by the norms of the criminal law. Determining a holder of legal good allows to determine a passive subject. A bright example stems from abduction of a minor with the related consent. In this case a subject matter of an executory act is a minor, while a passive subject is parent or legal guardian who holds protected legal goods that are exercised by means of parental authority over the minor Then, it is important to determine a passive subject of a crime. As it has already been mentioned, it can be either natural persons (in relation to their subjectivity, possession of legal capacity or capacity to undertake legal actions is irrelevant) or legal persons or other communities, institutions (e.g., in the case of offences against public security) 34 . Interestingly, the state is indicated as a passive subject generalised in the doctrine of the Italian criminal law 35 . Of course, the state is also a passive subject of all the crimes that particularly infringe its legal interests, for instance, crimes against state security, crimes against public administration, crimes against the judicial system 36 . The arguments in favour of considering the state as a passive subject of certain crimes can be derived also from the legal definition of a political crime stipulated in Article 8 of the Italian Penal Code. The indicated provision states that a political crime is any crime that infringes political interests of the state or the political rights of its citizens. In addition, it stipulates that a political crime is also commonly committed entirely or partly for political reasons. In the Italian criminal law one may also distinguish a passive subject that is vague in respect of offences, in the case of which legal goods or interests, protecting good that is directly infringed or imperilled by an offence, are assigned to a vague domain of subjects 37 . Recognition of such a group of passive subjects is reasoned in accordance with the taxonomy of the Code in which one can find groups of criminal offences classified according the following categories: offences against public trust; offences against public security; offences against religious feelings and respect for the deceased; offences against public order; offences against family. Such an abstractly recognised group of offences is defined as offences with an unspecified passive subject 38 . Those offences are interchangeably referred to as unclear or vague offences as the nomenclature is derived from the term vage Ver-brechen formed in the German doctrine 39 . The multiplicity of passive subjects is imminent in the case of offences, the essence of which is that they infringe or imperil an unspecified number of individuals. However, in order to be able to confer about offences of an unspecified passive subject, an additional precondition must be met, namely that the description of such offences governed in acts of law encompasses protected non-exclusive good since such good is not intended for exclusive use 40 . It is plausible to state that with respect to such good there is the so-called dispersed interest 41 . This interest is a certain private subjective reflection on good and the inclination of a subject to protect such good 42 . Thus, if it is difficult to identify a typically specific subject or subjects, legal goods of whom have been infringed or imperilled by an offence, we deal with a predefined indeterminable group of subjects, and hence, a category of unspecified passive subjects 43 .
IMPORTANCE OF PASSIVE SUBJECT OF CRIME
Having preliminarily deliberated upon the conceptual framework of a passive subject in comparison to the Italian criminal law, it seems necessary to pass general comments regarding the legal significance of a passive subject. In this context, the properties of a victim of an offence or a victim's conduct gain particular importance.
The properties of a passive subject occupy an important place in relation to the genesis and the very committing of a prohibited act. They may in fact constitute the features of a prohibited act as well as the circumstances that are taken into account by the court when meting out punishment. The properties of a victim of an offence gain importance to be features describing a victim's characteristics, status of a victim's affairs, situation, relationship with an offender or the circumstances determining an event that incorporates itself into the statutory features of a criminal offence indicated in acts of law, that govern the degree of punishment for a criminal offence. Hence, it can be concluded that in some cases, committing of a criminal offence may depend on certain attributes of a passive subject. Properties of a victim may also precondition specific legal qualification of criminal conduct of an offender, as a favoured or qualified one. In this context, the aforementioned characteristics, state of personal affairs, situation or mutual relationship with an offender will gain significance. Furthermore, in view of these deliberations, one should also refer to an erroneous passive subject, which is the case with an offender who intends to infringe or imperil legal goods of a person other than the actual victim. Therefore, from the perspective of the substantive criminal law, properties of a passive subject of an offence constitute an extremely important element; they are also considered within the context of victimology. Certain attributes of a victim determine an offence and are incorporated into the process of committing an offence; they constitute the elements shaping the very prohibited act, i.e. the elements without which conduct cannot be implemented by a person. But they also allow to determine proper volume of legal liability for an offence, and have both mitigating and tightening aspect.
If we see an offence as a phenomenon on the basis of which one can frequently observe the interaction between a passive subject and an active subject, it is reasonable to assume that on specific grounds, not only (but particularly) mere criminal conduct of an offender is significant but also the issue of conduct of a victim of an offence that could be important when considering the causes of criminal offence 44 . A passive subject's conduct may influence motivation of an offender and create incentives for offence or discontinuation or consent to committing an offence by an active subject or even induce another person to carry out the features of a prohibited act inflicting on a passive subject. Thus, a victim should be considered in terms of sometimes active influence on creation of an intention and further realization of features of a prohibited act. Therefore, in a number of cases conduct of a passive subject is very important from the point of view of both substantive and procedural criminal law. Conduct of a victim may be important before committing a prohibited act, in the course of realizing features of a prohibited act or, finally, after having committed an offence.
A passive subject may cause retaliation on the part of an offender particularly by means of provocation or other kinds of conduct. Moreover, a prohibited act may be a consequence of consent expressed by a holder of legal good or of re- quest addressed by a passive subject to an active subject, the content of which is committing an offence having an impact on a victim by an active subject. Even before committing an offence, an active subject may also influence a victim by coaxing or helping, for example, a passive subject in attempting on a passive subject's life. Thus, conduct of a passive subject can constitute a feature that is the necessary precondition for a criminal offence to be committed. A passive subject's conduct is often important in terms of realizing features of a prohibited act in reference to the modus operandi of an offender. Therefore, it seems legitimate to conclude about frequently constitutive nature of a victim's conduct in relation to the circumstances specified in the act of law, that govern the occurrence of a prohibited act.
A passive subject's conduct may also be relevant in the context of the degree of penalty i.e., it may mitigate it or tighten it. Hence, one may draw a conclusion that there is a relationship between the final ruling on the criminal responsibility and the individual conduct of a victim that takes place before, during and after committing an offence.
Conduct of a subject of an offence may also be considered as a reason for exclusion of criminality of an act in terms of its illegality. This statement refers to the institution of consent of a holder of legal good and to the necessary defence. Conduct of a victim of an offence is also often a conditio sine qua non for institution and continuation of criminal proceedings. We deal with this type of situation when prosecution of an offence depends on the activity, primarily of a victim, in the form of submission of a required application form or petition.
Conduct of a passive subject who, within the framework of criminal procedure, frequently performs the roles assigned by the criminal procedural law, will also affect the course of criminal proceedings, both in the pre-trial stage as well as later in the court proceedings, during which a victim may act as in the capacity as a party or a victim's participation is relevant due to the nature of a procedural step.
RATIONALISATION OF RETRIBUTIVISM IN VIEW OF CONCEPT OF PASSIVE SUBJECT OF CRIME
Following the presentation of the concept of a passive subject of a crime and an abstract approach to the related significance for the criminal law, it seems reasonable to refer to the outlined theory of retributive punishment and to determine the new optics that I would like to suggest in this context. Therefore, I will at-tempt to reason for the vision of retributivism that derives from taking consideration of the assumptions underlying the institution of a passive subject. I will also point out the relationships that can be identified between the issue of recognition of a victim as a subject of a crime and the problem of retributive punishment.
The significant relationships between the concept of a passive subject and the retributive theory of punishment can be traced even in the definition of a victim understood as a subject of an offence. A passive subject is a holder of good protected by the norms of the criminal law that has been infringed or imperilled by an offence. In this case, if we assume that legal goods, that are affected by offences, generally has holders, the social harmfulness caused by an offence, the reason for their criminalisation and penalisation results to some extent from the fact that not only the objectively understood social order (the guardian of which is the State) but also the welfare of individuals have been infringed or disturbed. However, if on the indicated grounds there is such an essential relation between the issue of the subjectivity of a victim and the wrong that is suffered by a victim in result of an offence and between the problems of criminalisation and penalisation, one can assume what an offender deserves is, or at least should be reflected in the punishment of an offender and in the degree of penalty. However, punishment is imposed when a crime has been committed; when adopting the concept of a passive subject, it is considered that a victim is a constituent of a prohibited act, and therefore becomes the second (side by side with an offender) important factor existing theoretically but also practically in the reality of an offence. Thus, if one assumes such a place of a victim in the composition of a type of a prohibited act, the basis for the adoption of the quoted statement is well grounded. I must, however, emphasise that I do not intend to opt for making the punishment dependant on a victim of an offence or for a stronger dependence of this issue on a victim's intentions and position in a criminal procedure. One thing is, however, a material concept excusing an institutionalised mechanism of punishment, which, as it seems, to a large extent is related to the theory of retributive punishment. And another one is understanding of a passive subject as a key factor in the criminal offence which allows also to seek further rationalisation for retributivism. If the context of punishment one takes into account good of a victim, the punishment regarded as a balance for the infringement of the good of a passive subject becomes more fair, thus, is fully justified.
Further explanation of the proposed approach may be found in the issues relating to the definition of a passive subject. This subject is, as it has already been emphasised, a natural person, a legal person or an institution, but also the state. In the study of the Italian criminal law the state is quite often regarded as a constant and generalised passive subject of a crime. With such an approach to the issue of the passive subjectivity, it seems reasonable to recognise that the concept of a passive subject fits into the paradigm of retribution, in the sense that it is indicated that the main subject of a crime is a state with the right to punish and which, as Petrocelli said, is a victim for itself 45 . With regard to passive subjects of crimes, in the case of a direct infringement or imperilment of the norms of the criminal law, one assumes general subjectivity (of the state) and a particular subjectivity referring to further identifiable subject. The concept of a passive subject is therefore consistent with the retributive model and highlights the fact that each offence to a greater or lesser extent remains within the field of interest of the state. The state, as the guardian of the established legal order is authorised and at the same time obliged to impose a fair retribution for the wrong done to an individual and, above all, due to the act of infringement. The state may be then regarded as a kind of a surrogate victim of an offence but to some extent it takes over the role of an essential factor from a victim in the judicial system. If it is not capable of fulfilling its essential role that is to prevent and reduce crime, then this is probably due to the fact that when shaping the judicial system does not pay due attention to those subjects that suffer in result of a criminal offence i.e., victims. However, it seems that it should exercise restraints in view of the adoption of the assumption that the state constitutes a generalised passive subject of a crime. This idea is essentially limited to the theoretical determination which has no practical application of the norms of the criminal law 46 . On the other hand, the recognition that the state has an interest in the criminal-law protection of the legal good protected by the norms of the criminal law can help to explain the public nature of the criminal law and to explain why the punishment is not a private revenge and for what reasons it must not be brought to the issue of compensating a victim for the wrong done. Finally, it is necessary to draw attention to the importance of a victim of an offence in the context of property owned and conduct. A victim should not be regarded through the prism of a subject matter of an executory act. A passive subject is the recipient of an offence and usually its constituent; its role is significant in relation to the genesis and dynamics of a criminal act. The aspects under analysis, in which the importance of a passive subject is expressed, allow to agree with the thesis according to which it is not possible to understand the beginning, growth and development of an offence if the mutual relations and relationships between an offender and a victim are not judged 47 . Taking into consideration the criminological aspect of the concept, it can be concluded that a passive subject is an important factor in the context of punishment, since a victim's significance determines whether a victim is to be taken into account when determining what an offender deserves in view of the criminal liability and within the limits of the fault and resulting lawlessness.
***
In conclusion, it seems that it is plausible to state that a victim of a criminal offence, understood as a passive subject of a type of an act prohibited under penalty, in its substantive aspect fits in the retributive vision of punishment. In particular, it is an expression of justification for punishment. Apart from the fact that punishment is a state, institutionalised form of response to the lawless act committed, it is additionally, but very importantly, justified in the fact of a direct legal good risk or infringement of legal good attributable to a particular subject or to a circle of subjects that cannot be determined, and therefore limited. Thus, punishment is not only a form of response to an act recognised as socially harmful or an offence governed by the criminal law but also an important response to wrong, from the point of view of the criminal law, that is inflicted on the legal goods of an individual who is normally a human being. Thus, both the fact of wrong as well as the suffering caused by an offender can be regarded as the factors that additionally rationalise the necessity to punish an offender. Nevertheless, it should not be forgotten that punishment is an instrument of a public nature and in the mainstream it is an expression of a state's counteraction measured in relation to the principle of just deserts, particularly with regard to the principle of proportionality. In such a case, when meting out punishment, one takes into consideration all circumstances of an offence, therefore, primarily those relating to an offender but also those concerning a victim. In particular, understanding a victim as a subject of the composition of a type of a prohibited act, one can search for its importance as a factor which is often a constituent of an offence and, therefore, as a factor which should necessarily be considered in the context of punishment.
In this case, the concept of a passive subject indicates importance of a victim in view of an offence regarded both from a legal and social point of view. Not only an offender, as the recipient of punishment, plays an important role in an offence but also a victim who constitutes a factor that often has a crucial importance within a generic type; that is why a victim is also a significant constituent of the actual conduct detrimental to a victim and realizes the features stipulated in acts of law. Thus, in many cases, a victim will be a subject interested in punishing a wrongdoer. The statement of Mantovani is particularly relevant in this context, as he argued that a coherent penal policy must strive for a sustainable synthesis of the position of a victim and an offender. The penal policy should be an expression of the continual search for balance between personal freedom and social protection 48 . A victim of an offence should be understood as a subject within the composition of an offence, at the same time stressing its actual influence on the criminal situation -its occurrence of and shaping of its image. A victim should also have a sense of protection of legal goods by the state. The state is to uphold the protected values. An offence having been committed, a passive subject has an interest in punishing an offender 49 . If punishment is not grounded in parallel by infringement of legal goods of a victim or legal interests risk faced by a victim, it must be considered that the earlier assumption that legal goods are protected as the specific attributes of an individual would no longer be valid. Such goods could be divided into completely separate entities, protection of which would lie solely in the interests of the state. Such an approach raises objections, because punishment should essentially be a reciprocation for the wrong caused by an act detrimental to the legally protected interests, a holder of which is a victim. Therefore, if the criminal law governs people's conduct, an active and possible subject of which become an offender and a victim, providing a relevant sanction, punishment being the result of criminal conduct must essentially involve an offender and take into account the circumstances relating to an offender but constitute an expression of lawlessness occurring both in the social and individual aspect, therefore, must be related to a victim. In the criminal law that is based on the principle of justice, one should also emphasise the importance of a victim of an offence, especially in the aspect of its subjectivity, in the context of the rationalisation of punishment in general, but also at a later stage as an important factor in relation to a specific punishment and its severity. REFLECTIONS ON BACKGROUND OF PASSIVE SUBJECT OF CRIME SUMMARY This paper supports the attempt undertaken by its author to take a fresh look at criminal justice in relation to retributivism and conceptual framework of a passive subject of a crime is the starting point for any related consideration, for it seems that retributivism needs new grounds when measures of argument strength are no longer feasible. Therefore, it is postulated to juxtapose the theory of retributive punishment with a victim of a crime in its substantive perspective. However, the criminal law requires reasonable grounds for public response being punishment, not losing sight of a subject whose legal goods are protected by norms of the criminal law but have been directly infringed or imperilled by an offence. After all, it is a victim who suffers in effect of an offence, thus requiring a special approach, especially on the part of relevant public authorities. At the same time, a victim is a subject who may be significant in the context of determination of what an offender deserves, and therefore in the perspective of judicial punishment, too. So, a victim is an important factor, even if we disregard the compensation function of the criminal law. The conceptual framework of a passive subject of a crime, that may be consistently juxtaposed with retributivism, has been specifically highlighted in this paper. This conceptual framework is not contradictory to retributivism, on the contrary, in many respects it is consistent with retributivism and serves the grounds for retributive punishment.
